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PETITION  FOR  REHEARING 

To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Second  Circuit: 

This  petition  for  rehearing  is  made  upon  the  grounds 
that  the  Court's  opinion  proceeds  upon  erroneous  assump- 
tions as  to  important  facts,  and  applies  rules  of  law  incon- 
sistent with  other  decisions  of  this  Court  and  of  the  Su- 
preme Court  of  the  United  States,  as  hereinafter  specified. 

1.  In  discussing  the  evidence  which  the  Court  deemed 
"  *  *  *  sufficient  as  a  matter  of  law,  if  believed  and  so  con- 
sidered by  the  jury,  to  substantiate  the  testimony  of  Mr. 
Chambers  in  compliance  with  the  rule  in  perjury  cases 
*  *  *  "  (Op.  p.  254),  the  Court  made  erroneous  assumptions 
of  fact  so  serious  as  in  themselves  to  vitiate  its  conclusion 
that  the  evidence  discussed  was  sufficient.     Thus: 


(a)   The  Court  says  (Op.  p.  253): 


u    * 


*  The  jury  might  well  have  believed  that  the 
appellant  had  been  less  than  frank  in  his  belated  recogni- 
tion of  Mr.  Chambers  as  a  man  he  had  known  as  Crosley 
and  had  admittedly  known  well  enough  to  provide  for 
him  a  partly  furnished  apartment  at  cost  with  all  utili- 
ties free  to  sav  nothing  of  an  automobile,  old  certainlv, 
but  still  useful  *  *  *."  ' 


That  this  conclusion  played  an  important  part  in  the 
Court's  own  view  of  the  case  is  evidenced  bv  the  fact  that 
approximately  one-third  of  the  opinion  (Op.  pp.  241-9) 
deals  with  testimony  before  the  Committee  on  Un-American 
Activities  of  the  House  of  Representatives  in  August,  1948, 
ending  with  extended  quotation  from  the  session  of  August 
17. 

We  submit  that  the  Court,  partly  through  failing  to  take 
account  of  appellant's  testimony  at  the  House  Committee 
hearing  of  August  16  with  regard  to  the  man  whom  he 
had  known  as  George  Crosley,*  has  arrived  at  and  at- 
tributed to  the  jury  a  clearly  erroneous  appraisal  of  appel- 
lant's House  Committee  testimonv. 

The  only  statement  in  the  Court's  opinion  regarding 
appellant's  testimony  of  August  16  is  (Op.  p.  242) : 


a  #    *    * 


Mr.  Hiss  appeared  again  before  the  Committee 
on  August  16  but  without  identifying  Chambers  as  any- 
one he  had  known  *  *  *." 

Appellant  was  at  that  hearing  unable  to  identify  Chambers 
by  recent  photograph  or  by  name,**  and  again  (as  he  had 
on  August  5)  demanded  a  confrontation.  But  the  vital 
fact  is  that  on  August  16,  before  the  confrontation  of 
August  17,  and  having  heard  that  Chambers  claimed 
to  have  spent  a  week  in  appellant's  house  and  to  have  known 
the  inside  of  his  house,  appellant  gave  to  the  House  Com- 
mittee a  full  account  (in  all  essential  respects  the  same 
account  that  he  has  given  ever  since)  of  his  relation  to  the 
man  he  had  known  as  George  Crosley,  including  his  first 
meeting  with  Crosley  while  he  was  working  for  the  Nye 
Committee,  the  sublease  of  the  28th  Street  apartment,  the 


*  Chambers,  having  denied  on  all  previous  occasions  that  he  had 
ever  used  the  name  George  Crosley,  admitted  at  the  second  trial 
that  "it  is  possible"  that  he  did  use  that  name  (R.  290). 

**  Chambers  and  Mrs.  Chambers  have  conceded  throughout  that 
they  were  never  known  to  appellant  bv  their  true  name  (Brief  p. 
68). 


inclusion  of  the  Ford  car,  the  receipt  of  the  rug  in  pari 
payment,  and  the  visit  of  Crosley  and  his  wife  and  child 
to  the  I*  Street  house  (House  Committee  Hearings  pp. 
948,  955-9,  963-5,  969).*     This,  coupled  with  the  repeated 

demand  for  confrontation,  was  clearly  an  attempt  by  appel- 
lant to  unravel  the  mystery  created  for  him  by  Chambers9 
charges,  was  wholly  inconsistent  with  any  idea  of  being 
"less  than  frank"  in  solving  the  question  who  "Chambers" 

was  or  "belated"  in  identification.  There  is  not  the  slightest 
doubt  on  the  record  that,  if  Chambers  had  not  continually 

denied  that  he  had  been  known  to  appellant  as  Crosley, 
appellant  would  have  identified  him  forthwith. 

Xor  is  there  any  basis  in  the  hearing  of  August  17 
for  considering  appellant's  testimony  "less  than  frank" 
or  the  identification  "belated".  At  the  very  beginning  of 
that  hearing,  before  Chambers  had  entered  the  room,  Con- 
gressman Nixon  made  a  statement  which  made  it  clear  that 
Chambers  had  not  admitted  that  he  was  the  Crosley  about 
whom  appellant  had  told  the  Committee  the  day  before 
(House  Committee  Hearings  p.  976).  Very  soon  after 
Chambers  entered  the  room,  appellant  said,  "I  think  he  is 
George  Crosley  *  *  *  ",  and  then  asked  Chambers,  "Are  you 
George  Crosley?",  to  which  Chambers  replied,  "Not  to  my 
knowledge  *   *  (House  Committee  Hearings  p.  978). 

Shortly  thereafter  (following  appellant's  comment  on  the 
differences  in  Chambers'  voice  and  teeth,  quoted  at  page 
243  of  the  Court's  opinion)  appellant  said  (a  statement  not 
quoted  in  the  opinion) :  "I  believe  I  am  not  prepared  with- 
out further  checking  to  take  an  absolute  oatli  that  he  must 
be  George  Crosley"  (House  Committee  Hearings  p.  979 
[italics  added]),  and  shortly  thereafter  (also  not  quoted 
in  the  opinion)  :  "-*'*■*  I  feel  very  strongly  that  he  is 
Crosley,  but  he  looks  very  different  in  girth  and  in  other 
appearances — hair,  forehead,  and  so  on,  particularly  the 


*  Chambers'  earlier  testimony  at  an  executive  session  of  the 
House  Committee  on  August  7  had  mentioned  staying  at  appel- 
lant's, but  in  a  way  inconsistent  both  with  the  actual  events  and 
with   Chambers'  own  later  testimony    (Brief  p.    112). 


jowls"  (House  Committee  Hearings  p.  979).  Then  fol- 
lowed a  long  interrogation  of  appellant  by  the  Committee, 
at  the  end  of  which  appellant  was  given  permission  to 
interrogate  Chambers  (House  Committee  Hearings  pp. 
985-6).  The  very  first  question  appellant  asked  was, 
again,  "Did  you  ever  go  under  the  name  of  George  Cros- 
ley?", and  again  Chambers  answered,  "Not  to  my  knowl- 
edge" (House  Committee  Hearings  p.  986).  Then,  im- 
mediately afterwards,  appellant  asked  Chambers  about  his 
occupancy  of  appellant's  28th  Street  apartment  and,  when 
Chambers  admitted  having  occupied  it,  appellant  positively 
identified  him  as  Crosley  (House  Committee  Hearings  pp. 
986-7).  * 

The  final  positive  confirmation  of  the  identification  of 
Chambers  as  Crosley,  which  appellant  had  made  tenta- 
tively at  the  outset  despite  Chambers'  own  denial,  and  had 
repeated  as  the  interrogation  proceeded,  cannot,  we  submit, 
possibly  be  characterized  as  "belated".  There  is  clear  evi- 
dence, wholly  apart  from  appellant's,  that  a  distinguishing- 
feature  of  Chambers'  appearance  in  the  30's  was  his  very 
bad  teeth,*  since  repaired,* *  and  that  he  was  much  heavier 
in  194S  than  he  had  been  when  appellant  knew  him;***  and 


*  See  the  question  by  Congressman  Nixon  of  the  House  Com- 
mittee about  the  teeth  when  appellant  mentioned  Crosley  at  the 
hearing  of  August  16  (House  Committee  Hearings  p.  956), 
clearly  showing  that  the  House  Committee  investigators  had  estab- 
lished for  themselves  that  Chambers'  bad  teeth  were  a  distinguish- 
ing feature  of  his  appearance  in  the  30's ;  and  see  the  testimony  of 
Malcolm  Cowley  (R.  1762). 

**  Appellant  said,  reasonably,  that  he  would  like  to  find  out  from 
Chambers'  dentist  what  dental  work  had  been  done.  Since  Cham- 
bers for  some  reason  inexplicable  to  appellant  had  denied  that  he 
was  Crosley,  he  might  well  have  been  lying  about  the  dental  repairs; 
and  what  appellant  needed  to  confirm  his  tentative  identification 
(until,  later  in  the  hearing,  the  confirmation  was  supplied  by  Cham- 
bers' admission  of  his  occupancy  of  the  28th  Street  apartment) 
was  credible  evidence  as  to  the  condition  of  Chambers'  teeth  not 
now  but  in  the  30's. 

***  Sec  the  testimony  of  Joseph  R.  Boucot   (R.    1642-3). 
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common  experience  docs  not  support  the  view  that,  even  in 
the  absence  of  such  changes  in  appearance,  everyone  can 

readily  and  surely  identify  everyone  he  lias  known  (even 
known  well)*  years  before,  especially  if  the  person  to  be 
identified  denies  his  identity. 

We  ask  the  Court  to  put  itself  in  the  position  of  one 
falsely  accused,  tentatively  identifying  the  accuser  as  some- 
one he  had  known  under  another  name,  and  finding  that 
the  accuser  denies  having  ever  used  that  name.  Could 
anyone  in  this  situation  fail  to  suspect  some  trap,  or  be 
prepared  to  make  the  identification  positive  before  he  had 
explored  further?  If  appellant's  testimony  before  the 
House  Committee  is  to  be  treated,  as  the  Court's  opinion 
treats  it,  as  evidence  that  Chambers'  charges  against  ap- 
pellant were  true,  obviously  that  testimony  cannot  be 
appraised  on  an  assumption  that  the  charges  were  true.** 
Yet  it  is  only  on  such  an  assumption  that  any  color  adverse 
to  appellant  can  be  even  suggested. 

We  respectfully  submit,  therefore,  that  these  House 
Committee  incidents,  on  which  the  Court's  opinion  places 
so  much  weight,  are  in  fact  and  logic  wholly  lacking  in 
probative  force. 


*  We  submit  that  it  is  common  experience  to  be  addressed 
familiarly  by  someone  whom  one  has  obviously  known  well  years 
before,  and  still  to  be  completely  at  a  loss  as  to  that  person's 
identity. 

**  The  Court  appears  to  have  fallen  into  such  an  assumption  in 
its  reference  (Op.  p.  253)  to  a  period  of  "about  ten  years  between 
the  time  the  appellant  admitted  having  last  seen  and  known  him  as 
Crosley  and  the  time  in  1948  when  he  denied  that  he  could  recog- 
nize Mr.  Chambers."  (italics  added).  In  fact  appellant  testi- 
fied that  he  had  seen  Chambers  infrequently,  beginning  in  Decem- 
ber, 1934,  or  January,  1935,  and  ending  in  the  spring  of  1936 
(Brief  pp.  8-9).  The  assumption  that  appellant  and  Chambers 
had  seen  each  other  as  late  as  ten  years  before  1948  must  be  based 
on  an  acceptance  of  Chambers'  story  of  espionage  and  association 
continuing  until  1938. 


(b)  The  Court,  referring  to  Chambers'  appearance  be- 
fore the  House  Committee  on  August  7,  1948,  says  (Op. 
p.  242) : 

"Mr.  Chambers  was  then  recalled,  thoroughly  examined 
regarding  his  acquantance  with  the  appellant,  and  gave 
to  the  Committee  information  in  considerable  detail  con- 
cerning appellant's  places  of  residence  and  their  arrange- 
ment and  furnishings,  as  well  as  about  his  habits  and 
family." 

This  statement,  in  its  context,  can  only  mean  that  the 
Court  considers  that  Chambers'  testimony  on  August  7 
could  have  justified  the  jury  in  concluding  that  Chambers 
at  that  early  date  displayed  a  knowledge  of  appellant's 
affairs  so  detailed  and  intimate  as  to  support  his  (Cham- 
bers') and  contradict  appellant's  version  of  their  acquaint- 
ance. 

We  submit  that  Chambers'  testimony  on  August  7  cannot 
support  any  such  inference.  Concededly,  Chambers  not 
only  occupied  appellant's  28th  Street  apartment  but  also 
for  a  few  days  stayed  at  appellant's  P  Street  house.* 
These  contacts  would  have  been  ample  to  furnish  Chambers 
with  such  details  as  to  the  houses  as  he  supplied  at  the 
August  7  hearing.  In  fact,  the  most  significant  aspect  of 
Chambers'  August  7  testimony  is  that,  whereas  in  later 
testimony  he  did  supply  a  certain  amount  of  accurate 
information,**  he  was  able  at  the  August  7  hearing  to 
remember   so   little.     In   the  matter   of  furnishings,   for 


\->k'> 


instance,    Chambers    could    remember    nothing    whatever 


*  The  only  description  of  the  interior  of  any  of  appellant's  other 
houses  was  a  description  of  the  dining  room  of  the  30th  Street 
house  as  ''below  the  level  of  the  ground,  one  of  those  basement 
dining  rooms"  (House  Committee  Hearings  pp.  671-2), — a  detail  of 
a  kind  ordinarily  observable  from  outside.  Later  testimony  else- 
where established  that  Chambers  did  not  know  the  interior  of  the 
30th  Street  house   (Brief  p.  76). 

**  We  have  pointed  out  (Brief  pp.  76-7)  some  of  the  probable 
sources  of  this  later-acquired  information. 


except  a  "small  leather  cigarette  box  *  *  •  willi  gold  tooling 
on  it"  (House  Committee  Hearings  p.  667).  lie-  had  no 
recollection  of  any  particular  pieces  of  furniture,  or  of 
the  kind  of  chinaware  or  silver  pattern  used.  He  could 
not  recall  the  number  of  rooms  in  the  P  Street  house.  His 
descriptions  of  personal  characteristics  and  habits,  and  of 
the  more  obvious  family  relationships,  included  nothing 
that  would  not  normally  have  been  developed  during  the 
type  of  acquaintanceship  testified  to  by  appellant  (Brief 
pp.  75-6). 

The  August  7  testimony  accordingly  could  not  justify 
any  inference   inconsistent  with  appellant's   testimony. 

(c)   The  Court's  opinion  states  (Op.  p.  249)  : 

"Before  the  time  when  the  appellant  identified  Mr. 
Chambers  as  his  former  acquaintance  Crosley,  the  Com- 
mittee had  before  it  evidence,  much  of  it  testimony  of 
Mr.  Chambers,  to  the  effect  that  the  appellant  was  a 
member  of  the  Communist  Party  and  active  in  its  behalf 
when  he  was  employed  in  the  State  Department." 

The  only  testimony,  other  than  Chambers',  before  the 
House  Committee  to  the  effect  that  appellant  was  ever  a 
member  of  the  Communist  Party  was  the  vaguest  kind  of 
hearsay  testimony  by  Louis  F.  Budenz  (House  Committee 
Hearings  pp.  1037-40).*  Especially  in  view  of  the  Gov- 
ernment's having  called  Mrs.  Hede  Massing  as  a  witness 
at  the  trial  (see  Brief  pp.  90-3),  and  in  view  of  the  Gov- 
ernment's having  used  Budenz  as  a  witness  in  other 
cases,  it  is  clear  that,  if  the  Government  had  thought  that 
Budenz's  testimony  would  stand  up  on  cross-examination, 
it  would  have  called  Budenz  as  a  witness  at  this  trial.  In 
these  circumstances,  we  submit  that  Budenz's  vague  hear- 
say testimony  before  the  House  Committee  cannot  properly 
be  referred  to  as  "evidence". 


*  This  testimony  came  after,  not  before,  appellant's  identification 
of  Chambers  as  Crosley. 
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(d)  The  Court's  opinion,  referring  to  the  typed  and 
other  documents  allegedly  delivered  by  appellant  to  Cham- 
bers, says  (Op.  p.  252) : 

u  *  *  What  he  [Chambers]  produced  in  the  pre-trial 
examination  in  the  civil  suit  against  him  was  the  fruit 
of  his  last  such  pick-up  before,  having  lost  sympathy 
with  it,  he  renounced  Communism  in  1938 


*  #  *  ?> 


There  is  no  evidence  to  support  this  statement,  Cham- 
bers never  having  explained  how  or  why  he  preserved  the 
Baltimore  documents  (Brief  p.  11).  Indeed,  the  statement 
that  these  documents  were  the  fruit  of  Chambers'  last 
pick-up  is  inconsistent  with  the  entire  course  of  conduct 
described  in  Chambers'  story.  He  testified  that  appellant 
brought  papers  out  of  the  State  Department  every  night, 
or  approximately  every  night;  that  appellant's  wife  typed 
copies,  summaries  or  excerpts  of  documents  between  the 
dates  of  Chambers'  visits,  which  occurred  every  week  or 
ten  days;  that  on  such  visits  Chambers  picked  up  the 
original  documents  brought  out  on  the  day  of  his  visit  and 
the  typed  documents  typed  since  his  last  visit;  that  the 
original  documents  and  typed  documents  were  photo- 
graphed; that  the  original  documents  were  returned  to 
appellant  to  be  returned  by  him  to  the  State  Department, 
and  the  typed  documents  (having  been  photographed)  were 
ordinarily  burned;  that  the  photographic  film  was  turned 
over  by  Chambers  to  Col.  Bykov,  and  that  he  turned  over 
to  Col.  Bykov  also  original  handwritten  memoranda  or 
photographs  thereof  (R.  258-9).  Thus  it  is  entirely  clear, 
on  Chambers'  own  story,  that  the  documents  which  he 
testified  he  had  in  his  possession  at  any  given  time,  as 
a  result  of  his  alleged  dealings  with  appellant,  would 
be  documents,  or  copies,  summaries,  excorpts  or  memo- 
randa with  respect  to  documents,  received  in  the  State 
Department  within  a  week  or  ten  days  prior  to  that  time. 
The  microfilm,  (Jovernment's  Exhibits  11  and  12,  was  of 
documents  dated  in  January,  1938,  or  earlier.  The  pencil 
memoranda,  Baltimore  Exhibits  1-4,  relate  to  documents 
received  in  the  State  Department  in  January  and  March, 


1938.  The  typewritten  documents,  Baltimore  Exhibits 
5-47,  relate  to  original  documents  received  or  prepared  in 
the  State  Department  between  January  5  and  April  1, 
L938.  Thus,  wherever  and  however  Chambers  obtained 
the  documents,  it  is  impossible  on  his  own  testimony  that 
they  were  the  fruit  of  his  last  alleged  pick-up  from  appel- 
lant before  the  time  when,  in  mid- April,  1938,  he  says  he 
renounced  Communism. 

The  point  is,  we  submit,  of  vital  importance.  The 
hypothesis  that  the  documents  were  the  fruit  of  Chambers' 
last  alleged  pick-up  offers  what  appears  to  be  a  reasonable, 
or  at  least  colorless,  explanation  of  Chambers'  having 
had  them  in  his  possession  when  he  left  the  Party,  and 
preserved  them.  The  refutation  of  that  hypothesis,  es- 
tablished by  the  dates  of  the  documents  and  by  Chambers' 
testimony  as  to  his  regular  practice  during  the  entire 
period  covered  by  those  dates  (R.  258-60),  lends  strong 
support  to  appellant's  position  that  the  explanation  of 
Chambers'  having  obtained  and  preserved  the  Baltimore 
documents  lies  in  his  intention  to  use  them  against  appel- 
lant. 

(e)  Referring  to  the  typewritten  Baltimore  documents, 
the  Court  says  (Op.  pp.  253-4)  : 

"  *  *  *  The  jury  had  ample  evidence  other  than  the 
testimony  of  Mr.  Chambers  on  which  to  find  *  that 

the  documents  of  which  Mr.  Chambers  produced  copies 

were  all  available  to  Mr.  Hiss  at  the  State  Department 

*  #  #  >> 

This  statement,  Ave  submit,  overlooks  the  convincing  evi- 
dence that  State  Exhibit  13,  one  of  the  State  Department 
documents  copied  in  the  Baltimore  typed  Exhibits  (Balti- 
more Exhibit  13),  was  never  in  Sayre's  office,  but  was  in 
the  Far  Eastern  Division  where  Chambers  had  one  of  his 
demonstrated  sources  of  stolen  State  Department  docu- 
ments (Brief  pp.  23-6,  33).  The  only  conceivable  sense 
in  which  it  could  be  said  that  State  Exhibit  13  was  "avail- 
able"  to   appellant   would   be   on   the   wholly    speculative 
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hypothesis  that  appellant  might  have  gone  out  of  his  way  to 
steal  State  Exhibit  13  from  some  other  office  in  the  State 
Department  than  his  own.  But  this  hypothesis  falls  in 
the  face  of  the  facts  (1)  that  a  great  volume  of  important 
documents  passed  daily  over  appellant's  desk,  which,  if 
he  had  actually  been  engaged  in  supplying  Chambers  with 
State  Department  documents,  would  have  furnished  him 
with  an  ample  supply,  without  risking  detection  by  steal- 
ing documents  elsewhere,  and  (2)  that  State  Exhibit  13 
(in  contrast  to  the  documents  actually  passing  over  appel- 
lant's desk)  is  on  its  face  wholly  unimportant,  being  a 
brief  memorandum  by  Jones  of  the  Far  Eastern  Division 
summarizing  articles  published  in  Japanese  newspapers 
and  thus  already  available  to  the  Russians.  We  submit  that 
the  only  conclusion  permissible  on  the  basis  of  the  evidence 
(discussed  in  our  brief)  was  that  Chambers'  source  of 
State  Exhibit  13  was  not  appellant  but  was  Chambers' 
demonstrated  source  in  the  Far  Eastern  Division. 

Once  it  is  shown  (as  it  has  been  shown  with  respect  to 
State  Exhibit  13)  that  even  one  of  the  documents  copied 
on  the  Woodstock  typewriter  was  actually  abstracted  from 
the  State  Department  by  someone  other  than  appellant,  the 
fact  that  the  typed  documents  were  typed  on  the  Woodstock 
typewriter  (Op.  p.  254)  is  not  evidence  against  appellant, 
but  on  the  contrary  evidence  in  support  of  appellant's 
hypothesis  that  Chambers  at  some  time  obtained  the  Wood- 
stock and  typed  (or  had  typed)  thereon,  probably  from 
microfilm,  copies  of  State  Department  documents  stolen 
for  him  by  one  or  another  of  his  sources  in  the  State  De- 
partment. That  this  "was,  of  course,  possible"  is  conceded 
in  the  Court's  opinion   (Op.  p.  253). 

(1)  Jt  appears  from  the  foregoing  that  neither  of  the 
circumstances  referred  to  in  the  Court's  opinion  (Op.  p. 
254)  as  "known  circumstances"  tending  "to  fill  out  a  normal 
pattern  of  probability  *  *  *  "  (Op.  p.  254)  was  in  fact  a 
"known  circumstance",  and  that  each  was  contrary  to  the 
probabilities. 
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(g)  The  Court  says  (Op.  p.  254): 

u  #  #  •  rpQ  ^ie  j)r0iSecution,s  theory  that  the  appellant 
abstracted  these  copied  documents  and  took  them  home 
where  they  were  copied  on  a  typewriter  which  the  jury 
could,  and  doubtless  did,  find  was  then  in  his  home,  the 
only  possible  alternative  is  that  one  or  more  others  ab- 
stracted them  *  *  *  and  then  took  what  pains  were  needed 
to  copy  them,  or  have  them  copied,  on  that  particular 
typewriter  either  at  the  Hiss  home  or  elsewhere  on  sonic 
later  date  and,  if  at  the  Hiss  home,  unbeknown  to  Mr. 
or  Mrs.  Hiss.  Obviously  that  would  have  entailed  some 
risk  of  detection  by  the  Hisses  which  the  use  of  some 
other  means  of  copying  would  not  have  involved. " 
(Italics  added) 

What  is  stated  as  "the  only  possible  alternative"  is  not 
even  one  of  the  alternatives  that  appellant  has  urged. 
Appellant  has  never  suggested  that  whoever  abstracted 
the  documents  from  the  State  Department  himself  (or 
themselves)  copied  the  documents  on  the  Woodstock.  The 
theory  of  appellant's  case  is  that  Chambers  obtained  the 
original  documents  from  demonstrated  sources  of  his  in 
the  State  Department  (Brief  pp.  31-40) ;  that  Chambers 
himself  copied,  extracted  or  summarized  on  the  Wood- 
stock the  documents  so  obtained  (Brief  pp.  40-9) ;  that 
these  copies,  extracts  or  summaries  were  probably  made 
from  microfilm  photographs  made  currently  of  the  original 
State  Department  documents  (Chambers'  possession  of 
Government  Exhibits  11  and  12  being  conclusive  evidence 
that  he  did  have  duplicate  copies  of  microfilm  or  hold 
some  microfilm  out  of  his  current  deliveries  to  Bykov  for 
the  Russians  [Brief  p.  46] ) ;  and  that  such  copies,  extracts 
or  summaries  were  probably  so  made  at  some  time  after 
mid- April,  1938,  when  (at  the  latest)  the  Woodstock  had 
concededly  been  given  by  the  Hisses  to  the  Catlett  boys, 
from  whose  possession  Chambers  could  easily  have  ob- 
tained it  without  any  risk  of  detection  by  the  Hisses  (Brief 
pp.  45-6).  In  support  of  these  hypotheses,  moreover,  and 
against  the  Government's  hypothesis,  we  have  adduced  the 
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clear  evidence  in  the  typed  documents  themselves  that  they 
were  not  typed  for  espionage  purposes  (Brief  pp.  26-7)  and 
the  inherent  weaknesses  in  Chambers'  whole  story  of  the 
typing  for  appellant  by  appellant's  wife  (Brief  pp.  47-9; 
see  also  pp.  66-71),  as  well  as  the  convincing  evidence  re- 
garding State  Exhibit  13  discussed  above. 

2.  We  respectfully  submit  that  the  Court's  application 
to  the  evidence  in  this  case  of  the  rule  of  Weiler  v.  United 
States,  323  U.  S.  606,  United  States  v.  Isaacson,  59  F.  (2d) 
966,  and  United  States  v.  Buckner,  118  F.  (2d)  468,  469, 
with  respect  to  corroboration  by  circumstantial  evidence 
of  the  testimony  of  a  single  witness  in  a  perjury  case,  is 
inconsistent  with  the  holdings  of  those  cases.  In  effect, 
the  Court,  not  considering  the  circumstantial  evidence  as 
a  whole,  permits  the  jury  to  reach  a  conclusion  of  guilt 
on  the  basis  of  inferences  of  fact  from  parts  of  the  evidence, 
without  regard  to  the  existence  of  other  reasonable  hypoth- 
eses of  fact  not  only  consistent  with  innocence  but  in  our 
view  establishing  innocence. 

For  example,  we  submit  that  there  was  no  proper  basis 
for  permitting  the  jury  to  conclude  that  the  typewritten 
documents  were  typed  on  the  Woodstock  typewriter  while 
that  typewriter  was  in  the  possession  of  appellant  in  his 
home  (Op.  pp.  252-3,  254)  in  the  face  of  the  strong  contrary 
ovidpwp  discussed  in  points  1(e)  and  1(g)  above. 

3.  The  extreme  complexity  and  variety  of  the  evidence  in 
this  case,  the  length  of  the  record  and  the  volume  of  the 
exhibits  create  great  difficulty  in  the  correct  appraisal  of 
the  facts.  For  example,  the  demonstration  (we  believe  con- 
clusive) with  respect  to  Baltimore  Exhibit  13  and  State 
Exhibit  13  depends  upon  a  detailed  analysis  of  these  and 
other  exhibits  and  of  the  testimony  of  several  witnesses; 
and  (as  was  recognized  by  the  Court  upon  the  oral  argu- 
ment) effective  oral  argument  on  this  point  before  a  Court 
which  had  not  yet  had  opportunity  to  examine  the  exhibits 
and  the  record  was  impossible.     Again,  the  House  Com- 
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mittee  testimony,  upon  which  the  Court  has  placed  so  much 
reliance,  was  not  briefed  by  us  at  all  (because  of  its  lack  of 

probative  force)  and  was  discussed  only  in  a  cursory  way 
on  the  oral  argument,  after  Government  counsel  had  men- 
tioned it.  With  respect  to  these  and  other  matters,  we  ear- 
nestly urge  that  further  argument  is  necessary  to  assist 
the  Court  in  a  correct  appraisal  of  the  Facts  and  their 
insufficiency  to  support  the  verdict. 

4.  The  opinion  refers  (Op.  p.  255)  to  ''additional  evi- 
dence in  support  of  count  two". 

If,  as  we  contend,  there  was  no  sufficient  corroborating 
evidence  in  support  of  count  one  and  the  motion  for  judg- 
ment of  acquittal  with  respect  to  that  count  should  have 
been  granted,  then  the  hypothetical  existence  of  additional 
evidence  in  support  of  count  two  could  not  save  the  verdict 
under  that  count.  It  is  clear  that  a  finding  of  guilt  on  count 
one  must  have  carried  with  it  a  finding  of  guilt  on  count 
two,  the  trial  court  having  so  instructed  the  jury  (K.  3275). 
Thus  a  holding  that  the  evidence  on  count  one  was  insuffi- 
cient would  require  a  reversal  of  the  verdict  on  count  two, 
under  the  doctrine  of  Stromoerg  v.  California,  283  IT.  S. 
359;  see  also  Haupt  v.  United  States,  330  U.  S.  631,  641 
(fn.  1). 

5.  The  Court's  opinion  (Op.  pp.  257-8)  treats  the  as- 
serted error  with  resx>ect  to  permitting  William  Rosen  to 
take  the  witness  stand  as  if  all  that  were  involved  is  mis- 
conduct of  the  prosecutor.  In  fact,  though  the  prosecutor's 
misconduct  is  certainly  involved,  the  defendant's  objections 
at  the  trial  were  addressed  to  the  trial  court's  permitting 
Rosen  to  take  the  stand  (R.  860,  922) ;  and  we  submit  that 
those  rulings  were  prejudicial  error,  not  cured  by  the 
court's  later  admonitions. 

With  respect  to  the  prosecutor's  misconduct,  the  Court 
(Op.  p.  258)  says  that  "no  such  abuse  occurred  below"  as  to 
require  reversal;  and  refers  to  Weiribaum  v.  United  States 
and  People  v.  Kynette.    The  opinion  proceeds: 
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ii     *      *      * 


Where  a  prosecutor  is  charged  with  conduct  so 
prejudicial  as  to  amount  to  reversible  error,  the  charge 
should  be  made  good  by  showing  a  successful  effort  to 
influence  the  jury  against  a  defendant  by  some  means 
clearly  indefensible  as  a  matter  of  law.  It  is  not  enough 
if  there  are  no  more  than  minor  lapses  through  a  long 
trial. 

We  submit  that  every  element  of  abuse  that  could  pos- 
sibly exist  in  the  calling  by  a  prosecutor  of  a  witness  who 
it  was  known  would  claim  the  privilege  against  self- 
incrimination  existed  in  this  case.  The  Weinbatim  and 
Kynette  cases  are  clearly  distinguishable.  In  Weinbaum, 
as  the  opinion  of  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit points  out,  when  the  witness  in  question  was  being 
examined  "it  was  by  no  means  certain  that  he  would  adhere 
to  his  claim  of  privilege".  In  Kynette,  the  Court  pointed 
out,  first,  that  the  witnesses  might  have  changed  their  minds 
about  testifying  and,  second,  that  the  trial  court  could  not 
tell  in  advance  whether  their  claim  of  privilege  would  be 
justified  (see  104  P.  (2d)  794  at  802-3).  In  the  case  at  bar, 
(1)  the  prosecutor  admitted,  in  the  conference  in  chambers, 
that  Rosen,  if  called,  would  claim  his  privilege;  and,  for 
that  reason,  the  defense  suggestion  that,  if  there  were  any 
doubt,  the  trial  judge  call  Rosen  before  him  to  inquire  was 
not  adopted  (R.  860) ;  (2)  Rosen's  right  to  claim  the  privi- 
lege had  already  been  adjudicated  ( United  States  v.  Rosen, 
174  F.  (2d)  187)  ;  (3)  when  Rosen  did  claim  the  privilege, 
the  prosecutor  made  sure  that  the  jury  was  aware  of  it  by 
having  the  court  reporter  read  the  answer  (R.  922-3) ;  (4) 
Rosen  testified  to  nothing  relevant  to  the  prosecution's 
case*;  (5)  the  prosecutor,  flouting  the  trial  court's  ruling 
that  no  inference  was  to  be  drawn  by  the  jury  from  Rosen's 
claim  of  privilege,  argued  to  the  jury  that  the  claim  of 
privilege  showed  Rosen  to  have  been  a  Communist  (Brief 
pp.  87-8). 


*  Surely  appellant  cannot  be  deprived  of  the  relief  due  him  by 
the  circumstance  that  Rosen  testified  that  he  had  never  known  appel- 
lant,— a  matter  first  inquired  into  by  the  prosecutor. 


We  submit,  further,  thai  the  requirement  Imposed  by  the 

Court's  opinion  in  the  sentence  quoted  above,  that  the  ap- 
pellant show  "a  successful  effort  to  influence  the  jury" 
(italics  added),  goes  beyond  anything  which  this  Court  or 
the  Supreme  Court  has  ever  imposed,  and  conies  close  to 
meaning,  if  it  does  not  actually  mean,  that  no  defendant  can 
in  practice  ever  show  prejudice  by  any  misconduct  of  a 
prosecutor.  We  submit  that  in  this  case  the  prosecutor's 
intent  to  prejudice  was  plain,  and  that  actual  prejudice  in 
fact  was  clearly  to  be  anticipated  (Brief  pp.  87-8).  In  these 
circumstances  we  submit  that  a  defendant  need  sliowT  no 
more. 

6.  The  Court  (Op.  p.  260)  disposes  of  appellant's  con- 
tention that  he  was  deprived  of  a  fair  trial  by  the  preju- 
dicial action  of  the  prosecutor  (Brief  pp.  97-114)  by  refer- 
ring to  what  had  previously  been  said  in  the  opinion  in 
relation  to  the  witness  Rosen.  Presumably  this  reference 
is  meant  to  incorporate  the  requirement  that  appellant 
show  "a  successful  effort  to  influence  the  jury",  and  also  the 
earlier  reference  to  uno  more  than  minor  lapses  through  a 
long  trial". 

The  first  of  these  factors  we  have  just  discussed  in  its 
application  to  Rosen's  appearance  as  a  witness;  but  the 
application  of  this  test  as  well  to  the  variety  and  number  of 
instances  of  misconduct  detailed  in  appellant's  brief,  with- 
out discussing  or  justifying  the  prosecutor's  conduct  in  any 
single  instance,  sharply  emphasizes  the  impossible  burden 
which  the  Court's  doctrine  places  on  a  defendant  in  a  crim- 
inal case,  and  amounts  in  effect  to  giving  prosecutors  com- 
plete license  to  act  as  they  will  (cf.  Berger  v.  United  States, 
295  U.  S.  78). 

Moreover,  appellant  has  been  able  to  demonstrate  from 
the  record  a  strong  likelihood  that  one  element  of  the  prose- 
cutor's misconduct  actually  played  a  large  part  in  the  jury's 
determination.  That  is  the  prosecutor's  invitation  to  the 
jury,  legally  improper  and  logically  unsound,  to  conclude 
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from  typing  errors  common  to  the  Baltimore,  typed  docu- 
ments and  papers  typed  by  Mrs.  Hiss  that  she  was  the 
typist  (Brief  pp.  108-9). 

As  to  the  suggestion  that  the  prosecutor  was  guilty  of 
"no  more  than  minor  lapses  through  a  long  trial":  Apart 
from  our  position  (which  we  do  not  reargue  here)  that  the 
prosecutor's  misconduct  could  not  in  any  circumstances 
properly  be  considered  "minor",  we  submit  that  the  Court 
has  overlooked,  first,  appellant's  demonstration  that  the 
particular  circumstances  in  this  case  required  the  greatest 
care  to  avoid  prejudice  (Brief  pp.  81-2),  and,  second,  the 
effective  concentration  of  appeals  to  prejudice,  reference  to 
seriously  damaging  matter  not  in  the  record  and  contrary 
to  the  record,  and  other  abuse,  in  the  prosecutor's  summa- 
tion,— all  the  more  effective  because  the  pervasively  preju- 
diced summation  came  at  the  end  of  a  long  trial. 

We  point  out,  finally,  that  the  excuse  often  relied  upon 
by  prosecutors,  that  their  conduct  was  provoked  by  con- 
duct on  the  part  of  counsel  for  the  defense  ( see,  e.g.,  United 
States  v.  So  cony -Vacuum  Oil  Company,  310  U.  S.  150,  241- 
2),  was  wholly  absent  in  this  case. 

For  the  foregoing  reasons  it  is  respectfully  urged  that 
this  petition  for  rehearing  be  granted. 

Respectfully  submitted, 

Beer,  Richards,  Lane  &  Haller, 

Attorneys  for  Appellant. 
Robert  M.  Benjamin, 
Harold  Rosenwald, 
Chester  T.  Lane, 
Kenneth  Simon, 
Of  Counsel. 
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Certificate  of  Counsel 

We,  Robert  M.  Benjamin  and  Chester  T.  Lam;,  counsel 
for  the  appellant,  do  hereby  certify  that  the  foregoing  peti- 
tion for  rehearing  is  presented  in  #ood  faith,  is  in  our 
opinion  well  founded,  and  is  not  tiled  for  the  purpose  of 
delay. 

Robert  M.  Benjamin, 
Chester  T.  Lank. 
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